Department XV
Judge Joe Hardy
Policies and Procedures:

General Matters and Civil Cases

GENERAL CHAMBERS AND COURTROOM MATTERS

Judge Hardy expects all counsel, and all parties they represent, to maintain the highest ethical standards at all times, and to strictly adhere to the opportunities, requirements, limitations, and deadlines set forth herein.

A. Correspondence with the Court

1. Judge Hardy does not allow correspondence to request an unopposed extension of time and for unopposed requests pertaining to scheduling. 

2. Judge Hardy does not accept carbon copies of letters to opposing counsel.

3. Judge Hardy does not permit ex parte communication with the Court, written or otherwise.

B. Telephonic Appearances by Video Conference
Pursuant to the Rules Governing Appearance by Audio Visual Transmission Equipment, counsel and/or parties may participate in hearings permitted by Supreme Court Rule, Part IX Rule 4. The required Notice is to be filed 48 hours in advance.
C. Telephone Conferences

Judge Hardy uses telephone conferences for scheduling changes and similar matters. He also holds telephone conference calls on discovery and other motions as necessary. Judge Hardy usually requests that counsel initiate any such call.

D. Thorough Review of Filings

In order to avoid confusion, when counsel receives a court order filed in a case, counsel is directed to review the contents of the order. Counsel are responsible for making themselves aware of the actual content of every order and to insure compliance.

E. Punctuality and Civility

Judge Hardy expects counsel to be punctual for all conferences, hearings, and trials. If for any reason counsel will be delayed, counsel should advise the JEA. Judge Hardy also expects counsel at all times to be civil to one another as well as to all parties, witnesses, and court personnel – whether in front of a jury or the Court. 
F. Communication with Opposing Counsel

In general, Judge Hardy expects counsel to bring matters, including those that arise during trial, to his attention only after they have been discussed with opposing counsel.

G. Videotaped Testimony

Judge Hardy requires counsel to view all video depositions for the purpose of editing the video and resolving material objections before offering any video deposition, designation, or counter-designation as evidence.

H. Courtroom Procedure

1. Unless counsel have secured the Court’s permission, Judge Hardy expects counsel to stand when addressing the Court, the jury, or when examining witnesses. During trial counsel may stand where they choose, except that they may not crowd the witness or the jury.

2. Counsel may approach a witness with the permission of the Court. If counsel needs to approach the witness many times, Judge Hardy may instruct the attorney that he or she need not continue to ask. Nonetheless, once the attorney has accomplished his or her reason for approaching the witness (however many times), he or she should return to the place from which he or she is questioning.

3. Judge Hardy does not permit speaking objections in front of a jury. Counsel should give the basis for the objection in a word or phrase (e.g., “Objection, hearsay.”).

4. Judge Hardy does not generally allow “continuing objections;” counsel must state every objection for the record.

5. If counsel wishes to have a bench conference to argue on an objection, the Court will usually grant the request as long as the numbers of bench conferences remains reasonable. Counsel are strongly encouraged to bring evidentiary questions to the attention of the Court outside the presence of the jury. Recordings of the bench conferences are not available for the transcriptions.
6. Counsel has the responsibility to advise their witnesses that no witness should talk to any jury member at any time.

7. Judge Hardy does not permit more than one attorney for a party to examine the same witness (or make objections).
8. Judge Hardy considers a jury trial a formal affair and asks all counsel to act accordingly. 
9. Opposing counsel should not engage in extended conversations with each other in front of a jury without the Court’s permission. The Court will allow counsel to have a private conversation if it is requested and efficient. However, lawyers absolutely should never argue with either opposing counsel or the Court in front of the jury.

I. Exhibits

Counsel must mark and exchange exhibits before commencement of a hearing or trial. Counsel should provide the court clerk with an original and (2) copies of all exhibits, 3 hole punched, in a 3 ring binder, with an exhibit list. Counsel should never approach the jury with exhibits. The Court’s marshal will distribute jury notebooks and exhibits.
CIVIL CASES

A. Pre-trial Procedure

1. Rule 16 Conference in Civil and Business Court Cases
In civil and business court cases, Judge Hardy will issue a scheduling/trial order after the Joint Case Conference Report has been filed. Judge Hardy requires counsel, but not the parties, to appear at the conference in person.

2. Continuances and Extensions

Trials are scheduled on a 5 week stacked calendar. Since trial dates are set well in advance, Judge Hardy is reluctant to grant continuances – especially if the attorneys have not been diligent in moving the case forward. However, the Court will consider requests for extension of discovery deadlines upon showing of good cause.

3. Motion Practice

The department will request the parties to provide courtesy copies in advance of the hearing. If the request is made, Counsel for the moving party is required to submit physical, paper courtesy copies of all related briefing, affidavits, and exhibits, including those filed by other parties at least five judicial days prior to the scheduled hearing pursuant EDCR 2.20(g) and 7.26(d). All courtesy copies must be hand delivered to Department 15's chambers box (RJC, 11th floor), be single sided with all exhibits tabbed, and comply with EDCR 2.27. Failure to provide the Court with courtesy copies may result in your motion being denied or continued to a later date to allow counsel to provide courtesy copies to the Court.

Proposed orders must be submitted to Chambers within ten (10) days of notification to the parties pursuant to EDCR 7.21. Counsel designated to prepare the order must provide the draft order to non-drafting counsel for review prior to submission. Disputes may be resolved by submission to Chambers of a proposed order copied on all parties, with or without a draft of a competing order. A hearing shall only be set if counsel files a Motion for Reconsideration or Clarification, and counsel is unsatisfied with the proposed order the Court elected to sign.
B. Discovery Matters

1. Discovery Disputes

When a discovery dispute arises, counsel are required to discuss it amongst themselves. If, after making a good faith effort, counsel are unable to resolve a disputed issue, counsel for the aggrieved party shall promptly file with the Court a motion. As a reminder, all discovery motions must contain the certification required under EDCR 2.34. Lack of civility between counsel during discovery and depositions will not be tolerated and may result in sanctions.

2. Confidentiality Agreements

Judge Hardy will approve a confidentiality order for discovery purposes if the order includes a detailed statement demonstrating that good cause exists. All such orders must contain the following language or language substantially similar: “The Court retains the right to allow disclosure of any subject covered by this stipulation or to modify this stipulation at any time in the interest of justice.”

3. Expert Witnesses

Parties should identify expert witnesses and engage in expert discovery pursuant to the scheduling order entered in the particular case. Failure to do so may bar the use of the expert’s testimony at trial.

C. Settlement in Business Court Cases
Judge Hardy usually refers settlement conferences to a fellow Business Court Judge. However, if warranted, Judge Hardy may refer a matter to a private mediator with the parties bearing the cost thereof. At any settlement conference, party representatives with binding settlement authority must be physically present at the conference.
D. Pre-trial Submissions

Unless otherwise specified, Judge Hardy requires the parties to submit the following by a date set by the Court, which is one week prior to the trial date:

1. Jointly-proposed voir dire questions;

2. Jointly-proposed jury instructions (including Word versions submitted electronically);

3. Jointly-proposed verdict forms (including Word versions submitted electronically);

4. The proposed jury instructions shall be prepared and submitted jointly. Counsel are expected to work together to achieve agreement on as many items as possible before submission to Judge Hardy. Proposed but disagreed with jury instructions must be accompanied by appropriate citations of legal authority
E. Final Pre-Trial Conference

Pursuant to EDCR 2.67, the designated trial attorneys must meet together to exchange exhibits and lists of witnesses, arrive at stipulations and agreements, and prepare a joint trial memorandum. Judge Hardy usually holds the final pre-trial conference in the courtroom three weeks prior to the trial date. In preparation for the conference, Judge Hardy expects counsel to communicate with each other on all matters listed in EDCR 2.67, including exhibit designations, objections to exhibits, use of depositions, and jury instructions. 

F. Calendar Call

Pursuant to EDCR 2.69, trial counsel must attend calendar call which is usually set a week before the trial stack begins. Counsel are to bring to calendar call exhibit lists (the actual exhibits may be brought 3 days prior to trial), jury instructions (agreed upon and contested), proposed voir dire questions, and courtesy copies of legal briefs. Counsel should be prepared to discuss demonstrative exhibits, scheduling of witnesses, and portions of depositions to be read or played and any objections thereto.
F. Trial Memoranda
Pursuant to EDCR 7.27, counsel may submit trial memoranda of points and authorities when they are likely to be helpful to the Court and must serve such on opposing counsel.

G. Proposed Findings of Fact and Conclusions of Law

Judge Hardy requires the submission of proposed findings of fact and conclusions of law in non-jury cases two working days prior to the commencement of trial. Those should be emailed to the law clerk, with a carbon copy to opposing counsel, in Word format.
H. Exhibits

Counsel must mark and exchange exhibits before commencement of a hearing or trial. Counsel should provide the court clerk with one (1) original and two (2) copies of all exhibits, 3 hole-punched, in a 3 ring binder, with an exhibit list. Counsel should never approach the jury with exhibits. The Court’s marshal will distribute jury notebooks and exhibits.
I. Opening and Closing Statements

While Judge Hardy is flexible with regard to time limits on opening statements and closing arguments, he does not allow open-ended presentations. He will allow Power-Point presentations to be used, as long as it has been reviewed and approved by all parties. Judge Hardy usually will discuss the time needed with counsel in advance of the trial.

Counsel should be prepared to begin closing arguments immediately following the close of all evidence.

J. Directed Verdict Motions

Judge Hardy permits motions for a directed verdict, whether orally or in writing, outside the presence of the jury.

K. Jury Deliberations

1. Written Jury Instructions

Counsel are to submit proposed jury instructions and forms of verdict in word format prior to the commencement of trial. Counsel should meet and agree upon jury instructions and object to jury instructions proposed by the adverse parties.

Judge Hardy provides counsel with a copy of his final jury instructions for review prior to the close of evidence. Judge Hardy requires counsel to put objections to jury instructions on the record before the jury retires. The jurors will be provided with a copy of the final version of the jury instructions prior to being instructed by the Court.

2. Exhibits in the Jury Room
Judge Hardy will provide the jury with all exhibits admitted in evidence. Judge Hardy will respond to written questions from the jury after consultation with counsel. Counsel will always be contacted prior to a decision on any such requests.

3. Availability of Counsel During Jury Deliberations
Counsel must be available in case questions arise from the jury during its deliberations. Judge Hardy requests counsel remain within 10 minutes distance of the courthouse during jury deliberations.

4. The Verdict Form and Special Interrogatories
In most civil cases, Judge Hardy submits a special verdict form to the jurors. Special interrogatories are also used. Copies are provided to jurors.

5. Polling the Jury
The Court will poll the jury if counsel so requests.

L. Injunctions


Unless unusual circumstances exist, Judge Hardy does not permit ex parte applications for temporary restraining orders. An affidavit or declaration of counsel regarding attempts to contact the party seeking to be enjoined or its respective counsel must be provided with the application. After a review, Judge Hardy will determine if ex parte relief is appropriate and if not, may schedule an in person or telephonic conference with all parties.
1. Scheduling and Expedited Discovery

When a temporary restraining order is requested, Judge Hardy will schedule a conference as soon as counsel have appeared and it is possible to properly consider the request. Judge Hardy requires all counsel to be present unless the urgency of circumstances precludes notice to opposing counsel. Judge Hardy rarely grants ex parte temporary restraining orders.

2. Hearings

Judge Hardy schedules preliminary and permanent injunctions hearings as soon as practicable and combines the two hearings if appropriate. Judge Hardy usually permits expedited discovery when preliminary injunctive relief is requested.

3. Proposed Findings of Fact and Conclusions of Law

Judge Hardy requires the submission of proposed findings of fact and conclusions of law in injunction cases, in accordance with NRCP 52.

